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BOOK REVIEWS. 



The Supreme Court of thb United States: Its History and 
Centennial. By Hampton L. Carson. Philadelphia; A. R. 
Keller Company. 1892. 

Truly our Constitutional law has a dignity about it which pervades 
the thoughts and guides the pens of all who write concerning its vital 
principles. This is partly because of the "awful dignity" of the great 
Chief Justice who first expounded them — a dignity which still impresses 
us as we read his opinions — and partly because of the inherent importance 
of the subject. All Americans, nay, the whole world, look with feelings 
akin to reverence on the Supreme Court of the United States — that tribunal 
which deals out justice between sovereign States and stands between the 
individual citizen and his government unarmed except with the moral 
force of that love of justice which is lodged in the hearts of this Anglo- 
Saxon people. The history of this tribunal must necessarily be of peculiar 
interest to us all. The highest compliment which we can pay Mr. Carson 
is to say that the work before us is worthy of its subject. It is worthy in 
the lavishness with which the technique is carried out. Even if the 
reading matter were valueless, the handsome collection of steel portraits 
of all the chief justices and associate justices would be of intense interest 
to the lawyer and historian. But the matter of the work is also equal to 
the subject. Before passing to this, however, we would like to call 
attention to the author's style, which, being distinctly oratorical, is rare 
in our day, when the pen rather than the tongue is the chief medium by 
which we influence our fellows. The descriptions are at all times full — 
that is, there is a free use of adjectives. If we would offer a criticism in 
this respect it would be that there is a tendency for the words of some of 
the sentences to rise above the subject-matter. Nevertheless, this slight 
defect is much more than compensated by the models of English which 
the reader finds in the many striking paragraphs of the work. Two 
examples will suffice. Speaking of Chief Justice Marshall's accession 
to the bench he says : ' ' The glory and strength of the nation were to 
come, and the decisions of the great Chief Justice, in which he explained, 
defended and enforced the Constitution, were to shed upon the ascending 
pathway of the Republic the combined lustre of learning, intelligence 
and integrity; " and, in speaking of the death of the same great Judge, and 
of the darkness of the Republic's future at that time, we read: "The 
clouds which gathered around his dying head burned with the unquench- 
able glories of his matchless day." Such impressive sentences as these 
are retained long in the memory, and serve, as nothing else can, to fix 
the salient points of character and facts of history. 

Turning from the make-up of the book and the author's style to the 
work itself, we find that Mr. Carson has not in any sense attempted a 
history of Constitutional law, or a critical analysis of the development of 
its principles. He has simply been the historian of the court, but he has 
performed his task completely — and of how few books which come into 
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the reviewer's hands can this be said! Here we have a history of the 
court's formation, of the forces which made it what it is to-day, of the 
men who have composed it, of the questions which have come before it 
for determination, and of the great lawyers who have pleaded before it. 
The whole has been accomplished by one who evidently combines with 
the abilities of the historian the instinct of the lawyer. As a result, the 
reader gains a vivid picture of the justices and of the cases, and through 
them unconsciously is brought into touch with the life of the past more 
closely in many points than could have been the case had he perused the 
work of a mere historian. 

It was indeed a " fortunate accident " which enabled the Judiciary 
Centennial Committee of the New York Bar Association to print the 
record of the Centennial celebration proceedings in conjunction with a 
complete history of the formation and work of the Court during its first 
hundred years. 

Part I is devoted to the " Sources of the Jurisdiction of the Supreme 
Court of the United States," and is occupied in showing that the framers 
of the Constitution had before them historical models in old Colonial 
Vice-Admiralty Courts, in the State Admiralty Courts, in the Standing 
Committees of Appeal of the Continental Congress, and the Continental 
Court of Appeals in Cases of Capture; while the inability of the Standing 
Committee of Congress to enforce its decrees, so conspicuously shown in 
the case of the sloop " Active," impressed upon the framers of the Con- 
stitution the necessity of strengthening the arm of the Federal Court. 

To us this part of Mr. CarSon's work, together with Part II, on the 
"Establishment of the Supreme Court," is of especial interest, as it is 
here that the historical powers of the author have their widest field. 
Indeed, though others have given a fuller treatment of the debates in the 
Convention of 1787 over the powers of the Supreme Court, none have 
written a clearer or more interesting description of them. 

It is in this portion of his work that Mr. Carson has the merit of 
being the first to ascribe credit where credit is due for the first judicial 
statement of the right of a Court to declare an act of the legislature void 
when in conflict with the Constitution. This doctrine, whose exposition 
by Marshall has made the case of Marbury v. Madison immortal, it is 
pointed out was first expressed by the judges of the courts of Virginia, 
who declared that they had the right to set aside an act of the legislature 
if repugnant to the Constitution in the case of Comm. v. Caton, as early 
as 1782. Heretofore the palm of priority in the enunciation of this 
fundamental doctrine of constitutional law has been given by different 
historians to Rhode Island, North Carolina and New Jersey. 

Another evidence of historical accuracy is to be found on page 1 29, 
where he points out a mistake of Mr. Flanders, who in his " Lives and 
Times of the Chief Justices," attributes a share of the honor of preparing 
the original draft of the Judiciary Act of 1789 to Wiilliam Samuel 
Johnson. Such instances as these, while perhaps trivial in themselves, 
illustrate the care with which the work is done, and give the reader a 
well-merited confidence in the accuracy of the statements of historical 
fact with which he is not familiar. 
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The concluding, or third, part of the book deals with the history of 
the Court itself, the members who have composed it, the cases which 
came before them, and the way in which those cases have been decided. 
The hundred years are divided into seven epochs. The first covers the 
time before Marshall's accession to the bench. The second and third 
epochs treat respectively of the first and second half of the judicial career of 
the great Chief Justice. The last-mentioned epoch, covering the years from 
1816-1835, and opening with the case of Martin v. Hunter's Lessee, and in- 
cluding the great cases of Cohens v. Virgiria, McCulloch v. Maryland, 
Dartmouth College v. Woodward, Brown v. Maryland, and many other 
fountains of our constitutional law, is truly called the Golden Age of the 
Court. The judicial career of Mr. Justice Taney covers the next two 
epochs; the sixth period carries us through the Civil War and the recon- 
struction period down to the case of Gilman v. Philadelphia; while the 
last, or seventh, epoch, which completes the first century of the court's 
existence, covers the Legal Tender cases, the decisions which have inter- 
preted the Fourteenth Amendment, and the Original Package Cases. Mr. 
Carson completes his work by giving us short sketches of the reporters 
and clerks of the Court. 

Each epoch combines a historical sketch of the new judges appointed 
during its continuance, with a description of the cases which came before 
the Court. These historical and character sketches aim not so much at 
showing the justices as they were, as at bringing to light the good points 
of each. As a censor of moral or intellectual failings the author's pen 
deals lightly with his characters, but he is lavish in the praise of that 
which is good. This is as it should be. He is dealing with a body of 
men almost uniformly great, good, wise and able. Let the historian 
of the development of our Constitutional jurisprudence point out the 
errors in their opinions, but let the historian of the Court itself alone 
preserve that in their characters and gifts which is worth preserving. 
Except concerning the intellectual characteristics of the present mem- 
bers of the Court, Mr. Carson's praise, while full, is discriminating. 
For instance, what could be more accurate than the following description 
of Chief Justice Marshall as a jurist: " With a mind mathematical and 
analytical, not richly stored with technical knowledge as compared with 
those of Taney and Story, but conscious of its own strength working 
out results with astonishing penetration, and resolving every argument 
into its general principles; moving among the intricacies of novel ques- 
tions with calm but persevering circumspection; with a marvelous instinct 
as to what the law ought to be; . . . close and logical in the connec- 
tion of his thoughts, clear as light itself in his demonstrations, he con- 
quered by pure ratiocination the intellectual convictions and prejudices 
of his countrymen, and won by his unsullied character their absolute 
trust in the integrity of his tribunal." Such a discrimination in the choice 
of words could only be made by one who had often read and learned to 
love the opinions of America's— nay, of the world's — greatest jurist. 

It is not only those with whose constitutional opinions he is in 
sympathy, whom the author can appreciate. An ardent lover of the 
national idea himself, as what student of the history of our constitutional 
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development is not, he can nevertheless appreciate such a man as Mr. 
Justice Campbell, even though that judge resigned a seat upon the 
bench to help tear down that Constitution which he had taken an oath 
to support. 

Mr. Carson's constitutional opinions, which breathe through his 
accounts of the cases decided by the Court, are always those of a con- 
sistent Federalist, of what we may call, for lack of a better name, the 
"old school." Never extreme, appreciating Taney's development of 
the powers of the States, as exemplified in the Charles River Bridge Case, 
as much as Marshall's development of Federal power in McCulloch v. 
Maryland, he is more interested in the division of the powers of National 
and State governments than in the development of theories respecting 
the rights of individuals as such, which neither nation nor State can 
trample under foot — of what in apt words has been called "the liberty in 
the Constitution." Thus we find an almost unconscious confusion 
between local self-government and individual liberty. This leads him on 
page 461 to note, without disapproval, Mr. John S. Wise's absurd 
panegyric on the decision in the Slaughter-House Cases, that a State 
could trample on the rights of individuals by establishing a monopoly. 
The efrusion to which we refer runs as follows : "I said that we owe more 
to the American lawyer than to the American soldier, and I repeat it ; 
for not all the victories of Grant, or all the marches of Sherman, have by 
brute force done as much to bulwark this people with the inestimable 
blessings of constitutional liberty as that oue decision of the Supreme 
Court in the Slaughter-House Cases, declaring what of their ancient 
liberties remained." 

This confusion between local interest and self-government and in- 
dividual liberty detracts but little from the review of constitutional cases. 
The development of individual liberty, as distinguished from State rights, 
will be the work of the second hundred years of the court's existence. 
And we must always keep in view the fact that Mr. Carson is not 
writing a history of the development of constitutional law. That is a 
work of the future, and it will involve a departure from the strict chro- 
nological order which Mr. Carson has adopted. But he has presented 
to us an interesting sketch of the history of the Court, and a clear state- 
ment of the principal points involved in every case of interest which has 
come before the tribunal. This is a great work for one man to undertake 
and to accomplish. The book should be possessed and read by all who 
care to understand the institutions of their country. 

W. D. L. 



Select Cases on Evidence at the Common Law. With Notes. By 
James Bradley Thayer, LL.D., Professor of Law at Harvard 
University. Cambridge: Charles W. Sever, 1892. 

Professor Thayer, in the preface to this large volume of over twelve 
hundred pages, tells us that he has been driven to the preparation of such 
a work by the necessities of his classes at the Harvard Law School, 
where the recent growth of the number of students has been so great that 



